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Dear Mr. President,

As we enter the third year of your Executive Order (E.O.) 13522, “Creating Labor-
Management Forums to Improve the Delivery of Government Services,” we are very
pleased to present the National Council on Federal Labor-Management Relations’ 2012
Report to the President on Negotiation over Permissive Subjects of Bargaining: Pilot
Projects.

For over two years, the Council has supported Federal employees, union
representatives, and management in agencies by promoting satisfactory labor-
management relations and finding ways to improve the productivity and effectiveness of
the Federal Government. As part of this effort, the Council developed
recommendations for establishing pilot projects to evaluate the impact of collective
bargaining over permissive subjects set forth in 5 U.S.C. § 7106(b)(1) as called for in
Section 4 of your E.O. 13522. Twelve pilot projects covering approximately 14,000
bargaining unit employees were established in nine agencies across the Federal
Government. These pilot projects submitted periodic updates on their progress to the
Council over a period of 17 months and submitted final reports with available results on
March 31, 2012.

This report presents the Council’s evaluation of the pilot projects on the basis, among
other things, of their impacts on organizational performance, employee satisfaction, and
labor management relations. The Council has determined that challenges remain with
regard to evaluating bargaining over permissive subjects set forth in § 7106(b)(1) and
plans on extending the duration and scope of the pilot projects established pursuant to
Section 4 of your E.O. 13522. This extension of the pilot projects will provide the
Council the necessary time to more fully assess and evaluate the results of bargaining
over permissive subjects.

We are pleased, however, to report that despite the need for more time to assess the
pilot projects, many of the pilot projects had success in working collaboratively on
issues involving permissive subjects and other topics. Increased communication,
collaboration, and satisfactory labor-management relations are key goals of your E.O.
13522,

With your continued support, the Council looks forward to further evaluating the results
of bargaining over permissive subjects as well as the impact of labor-management
forums on Federal Government operations.

panny erfef Co- Chalr/
Office fManagemeya/nd Budget

¢
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EXECUTIVE SUMMARY

Federal sector labor-management relations today is governed by the Federal Service
Labor-Management Relations Statute (FSLMRS), which is codified at 5 U.S.C. Chapter
71. Section 7106 of the FSLMRS, the management rights provisions, remains central to
federal labor-management relations.! Although management and labor are prohibited
from bargaining over the management decisions found in § 7106(a), management and
labor are permitted, at the election of the agency, to negotiate over subjects listed in

§ 7106(b)(1). Elections to bargain over (b)(1) matters have historically been limited
throughout the Federal Government. To evaluate the impact of collective bargaining
over permissive subjects set forth in 8 7106(b)(1) as called for in Section 4 of Executive
Order 13522, the National Council on Federal Labor-Management Relations was

charged with establishing pilot projects.

The Council developed general guidelines and recommendations for establishing pilot
projects in June 2010. The Council solicited agency management and union teams to
establish pilot projects with all pilots officially commencing by November 1, 2010.
Twelve pilot projects were established covering approximately 14,000 bargaining unit
employees. These pilots were asked to establish metrics to allow the Council to assess
the impact of (b)(1) bargaining on: (1) organizational performance; (2) employee

satisfaction; and (3) labor-management relations.

The pilot projects submitted periodic updates on their progress to the Council over a
period of 17 months and submitted final reports with available results on

March 31, 2012. The Council concludes that sufficient information and evidence are not
available at this time upon which to base its evaluation and recommendations, as

specified in the E.O.

The twelve pilots are at various stages in the implementation of their projects. Many

pilots struggled with developing adequate metrics. Many pilot participants did not have

! The full text of 5 U.S.C. § 7106 can be found in its entirety in Appendix A.

National Council on Federal Labor-Management Relations
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sufficient experience collectively bargaining on (b)(1) subjects. Despite these
challenges, pilots generally reported faster and better resolution of issues through
greater use of pre-decisional involvement, open dialogue on work place matters, and
collaborative problem solving. This progress may also be evident in other labor-

management forums, however, this report does not examine those efforts.

In order to obtain sufficient information and evidence to develop any recommendations
on (b)(1) bargaining, the Council recommends: (1) a continuation of the existing pilot
projects for two additional years; (2) soliciting additional pilot projects in order to gather
additional data; (3) ensuring appropriate training and support are provided to all pilot
projects; (4) encouraging all pilots to select (b)(1) issues based upon their agencies’
strategic or operational plans to better assess impact on mission accomplishment and
cost-benefit; and (5) more robust oversight and assistance by the Council on all pilot
projects. Additional information on Findings and Recommendations may be found in
Section V. of this report.

National Council on Federal Labor-Management Relations
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|.  DEFINITION AND BACKGROUND OF (b)(1) BARGAINING

History of Federal Employee Labor-Management Relations Executive Orders
Addressing (b)(1) Bargaining

In 1962, President Kennedy issued Executive Order 10988, which granted Federal
employees their initial rights to engage in collective bargaining through labor
organizations of their choice. Over the past five decades, the federal labor-
management relations program has continued to evolve. In 1978, President Carter
signed into law the Federal Service Labor-Management Relations Statute (FSLMRS or
Statute) that still protects the rights of Federal employees to organize, bargain
collectively, and participate through labor organizations of their own choosing in
decisions that affect their working lives. According to the Office of Personnel
Management (OPM) Enterprise Human Resources Integration Statistical Data Mart
(EHRI-SDM), as of January 2012, approximately 1.2 million of the Federal
Government's 2.1 million appropriated fund full and part-time workers are represented in

bargaining units.

Section 7106 of the FSLMRS, the management rights provisions in the Statute, remains
central to federal labor-management relations today. Section 7106(a) prohibits the
parties from negotiating certain management rights, including: the right to determine the
mission, budget, organization, number of employees, and internal security practices of
the agency; the right to hire, assign, direct, lay off, and retain employees in the agency,
or to suspend, remove, reduce in grade or pay, or take other disciplinary action against
such employees; the right to assign work, to make determinations with respect to
contracting out, and to determine the personnel by which agency operations shall be
conducted; with respect to filling positions, the right to make selections for appointments
from among properly ranked and certified candidates for promotion or any other
appropriate source; and the right to take whatever actions may be necessary to carry

out the agency mission during emergencies. Examples of statutorily determined

National Council on Federal Labor-Management Relations
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nonnegotiable issues include the right to assign work to particular employees or
positions, the decision on whether to contract out specific work, proposals concerning

performance standards and levels, or matters of classification.

Although management and labor organizations are prohibited from bargaining over
subjects found in 8§ 7106(a), management and labor organizations are permitted, at the
election of the agency, to negotiate over subjects listed in § 7106(b)(1). The
“permissive subjects of bargaining” under § 7106 (b)(1) are “the numbers, types, and
grades of employees or positions assigned to any organizational subdivision, work
project, or tour of duty, or on the technology, methods, and means of performing work.”
Examples of permissive bargaining issues under 8§ 7106 (b)(1) include the requirement
that an agency provide a certain number of employees to perform a specific task, or a
certain number of employees on duty during a particular shift, specific shift hours, or the

use of a particular technology, such as an electronic system.

In 1991, the General Accounting Office (GAO) released a report entitled Federal Labor
Relations: A Program in Need of Reform, which concluded that the federal labor-
management relations program was too legally cumbersome, too adversarial, and too
weighed down by litigation over procedural issues and minutiae. The GAO report
emphasized the need to develop a labor-management system that encourages
management and unions to cultivate productive relationships to improve public service,
make collective bargaining meaningful, improve the dispute resolution process, and
comply with innovative human resource management practices that emphasized

employee engagement, teamwork, and labor-management partnership.

Executive Order 12871 (October 1, 1993)

The Clinton Administration endeavored to transform the Federal Government’s
traditional labor-management relationship to a program characterized by collaboration
and partnership. In 1993, the National Performance Review (NPR) issued a report
entitled, From Red Tape to Results: Creating a Government That Works Better and

National Council on Federal Labor-Management Relations
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Costs Less, that stated, “traditional, adversarial union-employer relations are not well-
suited to handle a culture change that asks workers and managers to think first about
the customer and to work hand-in-hand to improve quality. We can only transform

government if we transform the adversarial relationship that dominates federal union-

management interaction into a partnership for reinvention and change.”

In response to the NPR report, President Clinton issued Executive Order 12871, “Labor-
Management Partnerships”, on October 1, 1993.2 The E.O. stated:

The involvement of Federal Government Employees is essential to achieving the
National Performance Review’'s Government reform objectives. Only by changing
the nature of Federal labor-management relations so that managers, employees,
and employees’ elected union representatives serve as partners will it be
possible to design and implement comprehensive changes necessary to reform
Government. Labor-management partnerships will champion change in Federal
Government agencies to transform them into organizations capable of delivering

the highest quality service to the American people.

The E.O. established the National Partnership Council (NPC), an advisory body
comprised of labor, management, and neutrals, to promote the creation of labor-
management partnerships throughout the Executive branch and to report on the activity
and performance of partnerships. The E.O. also directed agency heads to:

e Create labor-management partnerships by forming labor-management
committees or councils at appropriate levels to help reform Government;

e Involve employees and their union representatives as full partners to identify
problems and craft solutions to better serve the agency’s customers and mission;

¢ Provide training for line managers, first line supervisors, and union

representatives who are Federal employees, and other appropriate employees in

% The full text of E.O. 12871 can be found in its entirety in Appendix B.
National Council on Federal Labor-Management Relations
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consensual methods of dispute resolution, such as alternative dispute resolution
and interest-based bargaining approaches;

e Evaluate progress and improvements in organizational performance resulting
from labor-management partnerships; and

e Negotiate over the subjects in § 7106(b)(1), and instruct subordinate officials to

do the same.

With respect to bargaining over the subjects set forth in § 7106(b)(1) of the FSLMRS,
the Federal Labor Relations Authority (FLRA or Authority) found in U.S. Dep't of
Commerce, Patent & Trademark Office, 54 F.L.R.A. 360 (1998), pet. for review denied
sub nom. Nat'l Ass'n of Gov't Emps. v. FLRA, 179 F.3d 946 (D.C. Cir. 1999), that the
command set forth in section 2(d) of E.O. 12871 -- that agencies “shall” negotiate over
such subjects -- was a direction to agency officials to make a statutory election to
bargain over such subjects. The Authority held, however, that the E.O. was not itself an
election under the FSLMRS to bargain over such subjects. As a result, the Authority
concluded that -- consistent with the direction in the E.O. -- agencies could elect to
bargain over § 7106(b)(1) subjects under the FSLMRS, but that the E.O. was not itself a
statutory election reviewable and enforceable under the FSLMRS. Practically, this
meant that while the E.O. directed agencies to bargain over § 7106(b)(1) subjects, there
was no mechanism to enforce this direction, absent an agency’s independent election —

contractually, for example -- to bargain over such subjects.

Executive Order 13203 (February 17, 2001)

On February 17, 2001, President Bush issued Executive Order 13203, revoking
President Clinton’s E.O. 12871, President Clinton’s Presidential Memorandum of
October 28, 1999, and all other orders, rules, regulations, guidelines, or policies related
to E.O. 12871 or the Memorandum.® While President Clinton’s E.O. was formally

® The full text of E.O. 13203 can be found in its entirety in Appendix B.
National Council on Federal Labor-Management Relations
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revoked, some agencies continued their collaborative relationships voluntarily, and

continued to negotiate over permissive topics of bargaining.

Executive Order 13522 (December 9, 2009)

On December 9, 2009, President Obama renewed the commitment to labor-
management partnership by issuing E.O. 13522.%* E.O. 13522 states, “the purpose of
this order is to establish a cooperative and productive form of labor-management
relations throughout the executive branch.” The E.O. promotes an atmosphere of labor-
management partnership and collaboration and allows for increased pre-decisional
involvement. The E.O. also establishes the National Council on Federal Labor-
Management Relations.

Summary of Executive Order 13522, specifically (b)(1) requirements

E.O. 13522, “Creating Labor-Management Forums to Improve Delivery of Government
Services”, re-inaugurated President Clinton’s partnership-focused policy for the federal
labor-management program. The initiatives set forth in the E.O. were designed to
improve labor-management relations which would, as a result, also improve Federal
Government productivity and efficiency. E.O. 13522 provided a vision for labor-
management relations that entailed collaboration between management and unions to
discuss work place challenges together in an environment in which both labor and
management provide insight and share ideas. The vision articulated a forum for

encouraging joint problem solving and cooperative partnership.

In order to improve the delivery of government services, E.O. 13522 established the
National Council on Federal Labor-Management Relations (Council). The E.O.
established the following Council members, as appointed or designated by the
President:

* The full text of E.O. 13522 can be found in its entirety in Appendix B.
National Council on Federal Labor-Management Relations
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e the Director of the Office of Personnel Management (OPM) and Deputy Director
for Management of the Office of Management and Budget (OMB), who shall
serve as Co-Chairs of the Council;

e the Chair of the Federal Labor Relations Authority (FLRA);

e a Deputy Secretary or other officer with department- or agency wide authority
from each of five executive departments or agencies not otherwise represented
on the Council, who shall serve for terms of 2 years;

¢ the President of the American Federation of Government Employees (AFGE),
AFL-CIO;

e the President of the National Federation of Federal Employees (NFFE);

e the President of the National Treasury Employees Union (NTEU);

e the President of the International Federation of Professional and Technical
Engineers (IFPTE), AFL-CIO;

e the heads of three other labor unions that represent Federal employees and are
not otherwise represented on the Council, who shall serve for terms of 2 years;

e the President of the Senior Executives Association (SEA); and

e the President of the Federal Managers Association (FMA).

Pursuant to the E.O., the Council was tasked with many responsibilities such as
supporting the creation of department- or agency-level labor-management forums;
developing metrics to evaluate the effectiveness of the Council and department or
agency labor-management forums; and developing recommendations for innovative
ways to improve delivery of services and products to the public while cutting costs and

advancing employee interests.

Most significantly in regard to the purpose of this Report, Section 4(a) of the E.O.
provided that the Council must evaluate the impact of bargaining over permissive
subjects. Specifically, the E.O. stated “...some executive departments or agencies elect
to bargain over some or all of the subjects set forth in § 7106(b)(1) and waive any

objection to participating in impasse procedures set forth in 5 U.S.C. § 7119 that is

National Council on Federal Labor-Management Relations
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based on the subjects being permissive.”® Section 4(c) of the E.O. stated that, “no later
than 18 months after implementation of the pilot projects, the Council shall submit a
report to the President evaluating the results of the pilots and recommending
appropriate next steps with respect to agency bargaining over the subjects set forth in

§ 7106(b)(1).”

In accordance with E.O. 13522, this Report constitutes the Council’'s recommendations
to the President, including an evaluation of the (b)(1) pilot program with an outline of

appropriate next steps regarding bargaining 8 7106(b)(1) subjects.

® http://edocket.access.gpo.gov/2009/pdf/E9-29781.pdf
National Council on Federal Labor-Management Relations
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[I. PiLoT PROJECTS UNDERTAKEN

Council solicitation of pilot projects

At the initial meeting of the Council on February 26, 2010, members decided to
consider options for (b)(1) bargaining pilot (“pilot”) proposals and submit those for the
Council's consideration. During its May 5, 2010 meeting, the Council assembled a
(b)(1) Bargaining Pilot Working Group to determine how best to proceed with bargaining
pilots. This group consisted of members from the Department of Veterans Affairs (VA),
Department of Labor (DOL), Department of Homeland Security (DHS), Department of
Defense (DOD), Department of Treasury (Treasury), Office of Personnel Management
(OPM), Office of Management and Budget (OMB), National Association of Government
Employees (NAGE), American Federation of Government Employees (AFGE),
International Federation of Professional and Technical Engineers (IFPTE), National
Treasury Employees Union (NTEU), Federal Education Association (FEA), Senior
Executives Association (SEA) and the Federal Labor Relations Authority (FLRA).

The (b)(1) Bargaining Pilot Working Group met on May 25, 2010, to develop general
guidelines and recommendations for establishing pilot projects on bargaining matters
covered by 8§ 7106 (b)(1).

Criteria for pilots

At the June 7, 2010 Council meeting, the (b)(1) Bargaining Pilot Working Group
presented its proposed guidelines for establishing pilots, which the Council later
approved after discussion. The specific agreed upon criteria for the pilots were:
e The pilot(s) will cover no fewer than 500 bargaining unit employees or involve
a significant agency process (could impact less than 500 bargaining unit
employees). The 500 minimum threshold may be achieved with one or more

individual bargaining units.

National Council on Federal Labor-Management Relations
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e Pilot(s) can involve agencies or labor organizations not specifically
represented on the National Council (e.g. National Credit Union
Administration).

e The pilot(s) will cover any combination of subjects covered by § 7106(b)(1):
Numbers, types, and grades of employees or positions assigned to any
organizational subdivision, work project, or tour of duty; or, technology,
methods, and means of performing work.

e The portfolio of pilots must include at least one “number, type and grade”
category and one “technology, methods and means” category and one with
both categories. The portfolio may include a term agreement covering all or
part of (b)(1). For example, a pilot could be limited to types of employees
assigned to a tour of duty; or technology used in performing work; or any

combination of subjects covered by § 7106(b)(1).

Process to establish criteria and subsequently manage the pilots

The Council also agreed with the (b)(1) Bargaining Pilot Working Group’s proposed
process for establishing criteria and managing the pilots, and concluded that the
individual labor-management forums would work out pilot details, subject to the criteria
and timeline approved by the Council. Also, everyone involved in (b)(1) subjects
negotiations would be required to receive joint (b)(1) training (managers and
supervisors, union representatives and members of forums). The FLRA agreed to
make itself available to provide such (b)(1) training to all pilot participants. The Council
encouraged the use of a variety of approaches, such as Alternative Dispute Resolution
(ADR), to help negotiating teams reach agreement. The (b)(1) Bargaining Pilot Working
Group also suggested an ongoing link with the Metrics Working Group to measure
changes in: organizational performance, employee satisfaction and labor-management

relations.

National Council on Federal Labor-Management Relations
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Timeline for pilots

The National Credit Union Administration (NCUA) submitted the first pilot proposal as
part of their agency’s Executive Order Implementation Plan on March 5, 2010. During
the Council’s June 2010 meeting, the (b)(1) Bargaining Pilot Working Group announced
seven additional pilot proposals: DHS, DOD, VA, DOL, Treasury, OPM, and Social
Security Administration (SSA). SSA’s pilot proposal was subject to review and

certification of the agency’s implementation plan.

The Council instructed agency management and union teams to develop their proposed
plans and report to the Council within 45 days. All proposed pilot plans were due by
July 22, 2010. Pilot personnel were to be trained before the start of the pilots. The
Council decided that the pilots should begin no later than November 2010. The Council
also decided all pilots were to be conducted through March 31, 2012, and once

completed, each pilot would prepare a report for presentation to the Council.

By the September 20, 2010 meeting, six agencies had reached a labor-management
agreement regarding a total of seven (b)(1) bargaining pilots (Department of Agriculture
(USDA), DOD- two pilots, DHS, VA, NCUA and OPM). Shortly after this meeting, five
additional pilots were announced (Treasury, DOL- two pilots, Department of Commerce

(Commerce), and one additional DHS pilot), bringing the total number of pilots to twelve.

Description of confirmed pilots

Of the twelve pilots, three were to impact less than 500 employees; four were to impact

between 500-1,000 employees; and five were to impact more than 1,000 employees.

Eight pilots planned to negotiate topics dealing with methods, means, and technology.
One pilot planned to negotiate topics dealing with numbers and types. Two pilots
planned to negotiate topics dealing with a combination of the (b)(1) subjects and one
pilot planned to negotiate the full scope of (b)(1) subjects.

National Council on Federal Labor-Management Relations
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. — Number of | Scope of (b)(1)
Agency Union Description Employees Issue(s)6
Establishment of
USDA centralized-OGC-wide Technology,
AFGE case tracking system 254 methods and
OGC and electronic means
document database
Commerce Reducing the cost of
NWSEO Government travel by 3,882 Methods and
NOAA using common carrier means
DOD Current and future
P Number and
reorganization
USMC Camp NFFE _ 920 hes
projects yp
Pendleton
DOD
Current and future Number, types,
USMC AFGE reorganization 1200 technology,

Maintenance

Center Albany

projects

methods and

means

® 5 USC § 7106 (b)(1)- “...numbers, types, and grades of employees or positions assigned to any
organizational subdivision, work project, or tour of duty, or on the technology, methods, and means of

performing work.”
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1-1-1 initiative:

provide every

DHS employee with a Technology and
AFGE 1,140
laptop, BlackBerry, '
FEMA means
and a secure thumb
drive
Installation of hard
wired internet access
DHS
AFGE in Immigration Court 650 Technology
ICE rooms for use by ICE
Attorneys
Development of
DOL Safety and Health Methods and
AFGE 1,500
Management System '
OSHA 9 y means
Manual
DOL Development of
NULI operations manual for 137 Methods and
OLMS investigations means
Use of hardware and
NCUA NTEU | Offthe-shelf software | 4 gog Technology

that supports it

National Council on Federal Labor-Management Relations
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General negotiations

OPM AFGE 2,000 Full scope
Numbers, grades
Treasury New organization (in one of the new
NTEU - 45 o
FMS project organizations)
and technology
Development of Skill
VA Certification Test for
AFGE and Vocational 282 Methods, means
VBA NFFE Rehabilitation and technology

Counselors

National Council on Federal Labor-Management Relations
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[Il.  ASSESSMENT OF PILOT PROJECTS

The Council was directed by Executive Order 13522 to develop recommendations for
evaluating pilot projects on the basis, among other things, of their impacts on: (1)
organizational performance; (2) employee satisfaction; and (3) labor relations of the
affected departments or agencies. The E.O. further required the Council to develop
recommended methods for evaluating the effectiveness of dispute resolution

procedures adopted and followed in the course of the pilot projects.

At its first public meeting on February 26, 2010, the Council initiated discussion of what
metrics would be utilized to measure the success of its efforts. After thorough
discussion and some revision of a draft presented at the meeting, the Council adopted
the following basic goals and metrics:
e Improve the agency’s ability to deliver high quality products and services to the
public
— Higher productivity
— Improved customer satisfaction
— Better service delivery
— Cost savings
e Improve the quality of employee worklife
— Higher employee morale
— Greater job satisfaction
— Lower attrition rates
e Improve the labor-management relations climate
— Fewer grievances, bargaining disputes and unfair labor practices
— Greater union and employee engagement in workplace decisions
— Expedited collective bargaining process

— Cost savings and/or cost avoidance

National Council on Federal Labor-Management Relations
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At a subsequent meeting on May 5, 2010, the Council turned again to the subject, with
Co-Chair John Berry, Director of the Office of Personnel Management, stating that the
Council would need to maintain “a laser focus on mission linkage” and must ultimately
show that the main goal of the Council’s efforts is to serve the American people better.
The Council established the Metrics Working Group to develop specific measures,
building on the basic goals and metrics it had adopted in the February 2010 meeting, for
both forums and (b)(1) pilot projects. Agencies and departments represented were:
DOD, FLRA, DHS, OPM, OMB, Treasury, and VA. Unions represented were:
International Brotherhood of Teamsters, IFPTE, NAGE and NTEU, along with a

representative of SEA.

By the July 7, 2010 meeting, the Metrics Working Group had formed three subgroups,
(one to address each of the goals) and was gathering information regarding models
inside and outside government and considering how those models might be useful in
the Council’s work. The Metrics Working Group presented draft metrics guidance for
both forums and (b)(1) pilot projects to the Council at its September 20, 2010 meeting.
Council Member Carol Bonosaro reported on the efforts of the Metrics Working Group,
stressing that it recognized the tension between the Council’s need for information and
the reporting burden on agencies, but that the group’s goal was to collect solid data for
the Council. Council Member Michael Filler provided a detailed briefing on the draft
guidance. The Council’s ensuing discussion of the draft reflected its emphasis on the

value and importance of metrics.

Dr. Shelley Metzenbaum, Associate Director for Performance and Personnel
Management, OMB, provided a presentation on metrics to the Council at its next
meeting on October 6, 2010, noting that the Metrics Working Group had adopted
NTEU’s suggestion of forums and pilot projects first identifying an issue and selecting
relevant metrics appropriate to that issue. The question to ask up front, she said, is
“‘What are you trying to fix or improve?” The Metrics Working Group also worked on

streamlining templates, providing guidance in a separate document, and enabling, for

National Council on Federal Labor-Management Relations
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forums, the selection of one metric from standard options within each category. The
Council unanimously approved the guidance for both Labor-Management Forum
Metrics and 8§ 7106 (b)(1) Pilot Metrics at its meeting on November 3, 2010.

Metrics were required to be collected by each pilot to properly evaluate the impact of its
bargaining over permissive matters. With the exception of Employee Satisfaction --
which measures data from the employee population to whom any collective bargaining
agreement negotiated over § 7106(b)(1) matters applies -- the measurements set forth
below were to be gathered from among the pilot participants. While pilots were not
required to conduct a baseline assessment in each case, baseline data were to be
included in describing outcomes in each of the metric areas. For pilots engaging in on-
going negotiations over permissive subjects, each topic, issue or subject of their

negotiations was to be recorded separately.

The guidance required the following data and provided a template for measuring and
reporting (b)(1) pilots:’

Background data:

e Composition of Pilot Members

e Scope of § 7106(b)(1) matters agreed to be bargained

e Specify the topic or issue that was the subject of the bargaining

e Length of negotiations, starting from date of notification to agreement
¢ Number of hours spent on negotiations

e Describe the desired outcome of the bargaining/agreement

e Describe the nature and impact of the ultimate agreement

e Describe generally the costs and benefits of the terms of the agreement

" The guidance for (b)(1) Pilot Metrics can be found in its entirety in Appendix D.
National Council on Federal Labor-Management Relations
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Organizational Performance:

Pilots were to select measures from at least four of the following nine categories:
1. General Outcomes

Process / Cycle time

Error Rate / Quality

Public Responsiveness / Problem Resolution / Customer Satisfaction

Internal Resource Management

Cost Savings / ROI

Revenue Collected

Agility

Other

© © N o o k& N

Employee Satisfaction:

Information regarding job satisfaction -- derived from the OPM Employee Viewpoint
Survey -- was to be surveyed among pilot participants and, where appropriate, the
employees and managers affected or impacted by the terms and conditions of any
matters negotiated by the pilot. However, in addition to including the general questions
that OPM determined best indicate the level of employee satisfaction,® employees were
to be asked questions specifically designed to measure the impact of the change

resulting from the implementation of the (b)(1) agreement.

® These questions include:

e The workforce has the job-relevant knowledge and skills necessary to accomplish organizational
goals.

e My agency is successful at accomplishing its mission.

e Managers promote communication among different work units (for example, about projects, goals,
needed resources).

e How satisfied are you with the information you receive from management on what's going on in your
organization?
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Labor-Management Relations:

Improvements in Labor-Management Relations:

Training received and nature of training

Any change in the ability to resolve issues, including the number of issues
addressed and resolved

Any change in the general length of negotiations to reach agreement
Subjective survey of pilot participants that focuses on their perceptions of the

labor-management environment

Dispute Resolution:

Number and types of disputes

Nature of dispute resolution procedures used -- i.e. mediation, arbitration
Number and types of disputes resolved, and description of outcomes
Number and types of disputes that were not resolved, and basis for failure to

reach resolution

Finally, the pilots were provided the following schedule:

December 31, 2010 — All pilots will have identified issues, goals and metrics
internally for reporting on a baseline

March 31, 2011 — Pilots will report to the Council on what their forums have
chosen to measure as a baseline

September 30’ 2011 — Pilots have six-month report due to Council on their
performance against their identified metrics

March 31, 2012 — Pilots have full year report due to Council on their forums’

performance against their identified metrics
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V. ANALYSIS OF PILOT PROJECTS

At the November 16, 2011 meeting, the Council established a working group to develop
a report to the President regarding 8 7106(b)(1) pilot projects as required under E.O.
13522. The (b)(1) Report Working Group participants included:

Bill Dougan, Chairman (National Federation of Federal Employees)
Carol Bonosaro (Senior Executives Association)

H.T. Nguyen (Federal Education Association)

Steve Keller (National Treasury Employees Union)

John Barkhamer (Office of Management and Budget)

Emily Kornegay (Office of Management and Budget)

Gina Lightfoot Walker (National Association of Government Employees)
Leslie Wiggins (Department of Veterans Affairs)

Denise Biaggi-Ayer (Department of Veterans Affairs)

Darryl Roberts (Department of Defense)

Teresa Briley (Department of Defense)

Jessica Klement (Federal Managers Association)

Daniel Vavasour (Department of Treasury)

Jade Mariano (Department of Treasury)

Sarah Whittle Spooner (Federal Labor Relations Authority)

Terry Rosen (American Federation of Government Employees)
Tim Curry (Office of Personnel Management)

Tom Wachter (Office of Personnel Management)

Amanda Jones (Office of Personnel Management)

Temple Wilson (Office of Personnel Management)
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To supplement the reports submitted by the pilot participants, the (b)(1) Report Working

Group held in-person and telephone interviews with both labor and management

representatives from the twelve pilots during January and February 2012. Data

collected during the interviews included (1) whether the pilots engaged in negotiating

(b)(1) topics, (2) types of (b)(1) topics negotiated, (3) types of bargaining, (4) outcome of

the pilots, (5) benefits to the government, (6) the parties’ prior history of (b)(1)

bargaining, (7) history of labor-management relations, (8) number of bargaining unit

employees impacted, and (9) whether there was training on (b)(1) bargaining. Below is

an analysis of the data collected from the interviews and reports submitted.

Information gathered from pilot reports and interviews

Explanation of the operations of the pilots

(b)(1) topics

Based on the twelve interviews conducted and reports received from the pilots, the

(b)(1) Report Working Group concluded that ten pilots engaged in (b)(1) bargaining.

Those pilots were:

1.
2.

o g bk~ w

8.
9.

USDA- Office of General Counsel (OGC) and AFGE

DOD- United States Marine Corps (USMC) Maintenance Center Albany and
AFGE

DHS- Federal Emergency Management Agency (FEMA) and AFGE

DHS- Immigration and Customs Enforcement (ICE) and AFGE

DOL- Occupational Safety and Health Administration (OSHA) and AFGE
DOL- Office of Labor-Management Standards (OLMS) and National Union of
Labor Investigators (NULI)

NCUA and NTEU

OPM and AFGE

Treasury- Financial Management Service (FMS) and NTEU

10.VA- Veterans Benefits Administration (VBA) and AFGE/NFFE.
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Of the ten pilots that bargained over (b)(1) issues, only one pilot (OPM and AFGE)
stated that it had negotiated all (b)(1) topics including numbers, types, grades, methods,

means, and technology.
One pilot (Treasury- FMS and NTEU) negotiated technology, numbers, and grades.

Three pilots (USDA- OGC and AFGE; DOL- OSHA and AFGE; VA- VBA and
AFGE/NFFE) negotiated methods, means, and technology.

One pilot (DOD- USMC Maintenance Center Albany and AFGE) negotiated numbers,
types, technology, methods, and means.

Two pilots (DHS- ICE and AFGE; NCUA and NTEU) negotiated technology.
One pilot (DHS- FEMA and AFGE) negotiated technology and means.
And one pilot (DOL- OLMS and NULI) negotiated methods and means.

It was unclear from the reports submitted and the interviews conducted whether one of
the pilots (Commerce- National Oceanic and Atmospheric Administration (NOAA) and
National Weather Service Employees Organization (NWSEO)) engaged in negotiations

on subjects within the scope of (b)(1).

One pilot (DOD- Camp Pendleton and NFFE) reported that it intended to negotiate
numbers and types, but had not yet had the opportunity to bargain because the topic

selected for negotiation (reorganization) had not yet begun.

Training

Although Council guidance to the twelve pilots required joint training on (b)(1)
bargaining, only five of the twelve pilots indicated that they had received training specific
to (b)(1) bargaining:

e DHS- FEMA and AFGE

e NCUA and NTEU
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e OPM and AFGE
e Treasury- FMS and NTEU
e VA-VBA and AFGE/ NFFE.

Five of the twelve pilots received training on E.O. 13522, but received no specific
training on (b)(1):

e DOD- Camp Pendleton and NFFE

e DOD- USMC Maintenance Center Albany and AFGE

e DHS- ICE and AFGE

e DOL- OSHA and AFGE

e DOL- OLMS and NULI.

Two of the twelve pilots received no training on either E.O. 13522 or (b)(1):
e USDA- OGC and AFGE
e Commerce- NOAA and NWWSEO.

Type of bargaining

The types of bargaining used by pilot participants were varied. None of the pilots used

traditional bargaining.

Six of the twelve pilots stated they used interest-based bargaining:
e USDA- OGC and AFGE
e Commerce- NOAA and NWSEO
e DOD- USMC Maintenance Center Albany and AFGE
e DHS- ICE and AFGE
e Treasury- FMS and NTEU
e VA- VBA and AFGE/NFFE.

Five of the twelve pilots reached agreement through collaborative discussion, problem

solving or other processes:
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e DHS- FEMA and AFGE
e DOL- OSHA and AFGE
e DOL- OLMS and NULI
e NCUA and NTEU

e OPM and AFGE.

One pilot has yet to engage in (b)(1) bargaining because the subject chosen for
negotiations (reorganization) has yet to occur. However, the participants stated that
they intend to engage in interest-based bargaining once negotiations begin:

e DOD- Camp Pendleton and NFFE.

Length of bargaining/projects

Based on the information the twelve pilots provided to the (b)(1) Report Working Group,
the working group was only able to determine the length of bargaining for ten of the
pilots:

e USDA- OGC and AFGE

e DOD- USMC Maintenance Center Albany and AFGE

e DHS- ICE and AFGE

e DHS- FEMA and AFGE

e DOL- OSHA and AFGE

e DOL- OLMS and NULI

e OPM and AFGE

e NCUA and NTEU

e Treasury- FMS and NTEU

e VA- VBA and AFGE/NFFE.

The length of bargaining reported varied from twenty hours to four months. In some

cases where pilots did not provide specifics on the length of bargaining, pilots alluded to
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tangible benefits in this area in terms of costs saved by reduced hours spent in

bargaining as compared to the norm.

Other descriptors

None of the pilot participants reported the use of dispute resolution methods or
procedures. None of the pilots bargained to impasse. An overwhelming majority of the
pilots reported a prior positive labor-management relationship which may have
contributed to the fact that none of the parties negotiated to impasse. Several pilots
reported that senior level management support and interest helped the pilots succeed.
One pilot noted that senior leadership involvement helped improve negotiations and

resulted in reduced bargaining time.

Another pilot noted that while the agency’s normal process involved negotiating (b)(1)
topics, formalized bargaining on such topics was strengthened due to management

support.

Changes observed from initial proposals

Based on information the pilots provided, the (b)(1) Report Working Group found that
some pilots addressed issues other than those they initially set forth in their plans to the
Council. Others completed their bargaining over the issues initially reported and

continued on to address other (b)(1) issues.

One pilot began its process by negotiating appropriate arrangements and procedures
related to the use of software selected by management. While piloting its use, labor and
management decided the software was not appropriate for the functions needed, and

subsequently agreed to modify the software.

National Council on Federal Labor-Management Relations

26



2012 Report to the President on Negotiation over Permissive Subjects of Bargaining: Pilot Projects

Explanation of reported outcomes

Type of agreement reached

Varied forms of agreements were reached by the pilots.

Six pilots produced a Memorandum of Understanding (MOU):
e DHS- ICE and AFGE
e DOL- OSHA and AFGE
e NCUA and NTEU
e OPM and AFGE
e Treasury- FMS and NTEU
e VA- VBA and AFGE/NFFE.

A variety of other agreements took the form of policies, notes, minutes, etc.

Type of outcome produced

Two of the pilots resulted in the issuance of an agency policy:
e Commerce- NOAA and NWSEO - (travel policy and Scientific Integrity Policy)
e DHS- FEMA and AFGE - (developed a policy to facilitate telework).

The outcome for one pilot resulted in the development of a manual:
e DOL- OSHA and AFGE.

The outcome for one pilot was an MOU, agreeing to replace one type of cell phone with
another:
e NCUA and NTEU.

One pilot negotiated a changed policy and included it in its operations manual:
e DOL- OLMS and NULI.
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One pilot’s negotiations resulted in the development of a variety of communication tools
(i.e. website for employees, town hall meetings, and fact sheets):

¢ DOD- USMC Maintenance Center Albany and AFGE.

The outcome of negotiations in one pilot resulted in a skills certification program to
improve delivery of services to Veterans and the public:
e VA-VBA and AFGE/NFFE.

One pilot resulted in the hard-wiring of a courtroom to allow attorneys reliable internet
access:

e DHS-ICE and AFGE.

One pilot’s negotiation did not result in any type of written agreement, but labor and
management did agree to modify a particular piece of software that had already been
selected and purchased by management:

e USDA- OGC and AFGE.

One pilot has yet to produce the outcome of its negotiations:
e DOD- Camp Pendleton and NFFE - (A reorganization is pending and the
participants will produce the outcome of their negotiations once they complete
(b)(1) negotiations on the reorganization).

Metrics data

Some pilots collected and reported data and some did not. Negotiations are still

underway for some pilots and data is not yet available.

Mission and service delivery, including cost savings

The following are examples reported from pilots that deal with cost savings or mission

and service delivery.
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Metrics data for one pilot included the increase of telework applications by 51.9 percent,
and an increase of 51.4 percent in the number of VPN network hits during an inclement
weather declaration

e DHS- FEMA and AFGE.

One pilot stated that it would take years to determine the success of the jointly
negotiated manual in terms of a reduction in job injuries. In the meantime, they are
tracking such things as the number of employees trained on the manual and the number
of days to implement the manual in each region:

e DOL- OSHA and AFGE.

Six pilots indicated that their negotiations resulted in cost savings to the government:

e Commerce- NOAA and NWSEO (realized a cost savings of $286,000 over a
twelve month period by allowing employees greater flexibility in purchasing non-
contract plane tickets)

e DOD- USMC Maintenance Center Albany and AFGE (realized a manpower
savings of $1.07 million by identifying excess billets and offering Voluntary Early
Retirement Authority (VERA)/Voluntary Separation Incentive Pay (VSIP) and the
pilot is working on making procedures and policies compatible across the
Depots)

e DHS- FEMA and AFGE (decreased lines of service by 48.4 percent resulting in
an estimated $10 million in savings)

e DHS- ICE and AFGE (negotiated technology enabled attorneys to review and
research cases in real-time eliminating the need for continuances; project cost
less than $20,000 and saved an estimated one hour per employee per day)

e OPM and AFGE (savings of $1.5 to $2 million is anticipated annually as a result
of fully implementing VolP)

e Treasury- FMS and NTEU (retrained workforce resulted in new skill-set and
significant changes in responsibilities which resulted in an increase in debt

collection; in addition, avoidance of a reduction in force).
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In addition to cost savings, one pilot indicated that negotiations resulted in workforce
flexibility and continuity of operations:
e DHS- FEMA and AFGE.

Six of the pilots described benefits achieved from (b)(1) bargaining as having increased
efficiency and decreased length of time in negotiations. For example, one pilot
estimated it saved 120 days of bargaining, which resulted in significant cost savings on
travel and per diem. Another pilot noted reduced time spent in negotiating due to
bargaining (b)(1):

e DHS- ICE and AFGE

e DOL- OSHA and AFGE

e NCUA and NTEU

e OPM and AFGE

e Treasury- FMS and NTEU

e VA-VBA and AFGE/NFFE.

One pilot described better security of information as a benefit:

e DHS- ICE and AFGE.

One pilot listed improved policy and more efficient mission accomplishment as benefits
to the government:
e DOL- OLMS and NULI.

The (b)(1) Report Working Group noted the benefit to the agency of one pilot’s cost
avoidance resulting from not implementing a system that failed to meet the agency’s
needs:

e USDA- OGC and AFGE.
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Employee satisfaction

Many of the pilots used the results of the Employee Viewpoint Survey (EVS) as a
baseline metric to measure employee satisfaction. Future EVS questions will be used to
track employee satisfaction resulting from the pilot outcomes. The following are
examples reported by the pilots where outcomes indicated an increase in employee

satisfaction:

e DHS- ICE and AFGE (the pilot participants surveyed employees on the
hardwiring of the courtroom and 100% of the respondents felt that the results of
the pilot had an overall positive effect and improved their efficiency)

e DHS- FEMA and AFGE (in connection with expanded telework participation,
employees were surveyed on their level of satisfaction with the technology
equipment needed to do their jobs)

e Treasury- FMS and NTEU (pilot team members developed a survey to gauge
employee satisfaction with potential for career growth and changes in
technology; the survey was administered twice (approximately 6 months apart);
the employee satisfaction rate was higher in the most recent survey)

e OPM and AFGE (75.9% of telework eligible employees were satisfied with

telework program vs. 38.2% government-wide).

Labor-management relations

Improved labor-management relations was reported as a positive outcome by all of the
pilots. However, overall improvements in labor-management relations also may have
been impacted by activities of the local labor-management forums working separately

from activities of the pilots.

The DOL- OLMS and NULI pilot, for example, reported considerable evidence
demonstrating that, as a result of the pilot, their labor-management relationship

improved. In this connection, the pilot reported a significant increase in the pilot
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participants' assessment of how well management and the union work together, as well

as their joint commitment to improving the work environment.

History of labor-management relations between the pilot participants

Review and analysis of the pilots revealed that most pilots generally enjoyed a prior
positive history of labor-management relations. A few indicated that participating in the

pilots helped to improve relations.

At least two of the agencies participating in the pilots have had a labor-management
partnership council since E.O. 12871
e DHS- FEMA and AFGE (has had a partnership council since 1993 and had been
engaging in pre-decisional involvement since 1999)
e VA and 5 unions (AFGE, NFFE, NAGE, Service Employees International Union
(SEIU) and National Nurses United (NNU)).

One pilot indicated that the relationship had been adversarial, but improved because of
the pilot:

e DHS- ICE and AFGE (patrticipants reported that their relationship traditionally had
trust issues and there was significant resistance to union input).

In one pilot, participants stated that labor and management had worked hard to improve
their relationship and communications with employees:
e NCUA and NTEU.

Participants of one pilot indicated that the relationship was positive but had trust issues:
e OPM and AFGE.

Participants of one pilot stated that the relationship was cooperative and seemed to be
improving:
e Treasury- FMS and NTEU.
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Participants of another pilot indicated that the prior labor-management relationship was
less than positive:
¢ VA-VBA and AFGE.

History of prior (b)(1) bargaining

Only two pilots indicated they had a previous history of (b)(1) bargaining:
e Commerce- NOAA and NWSEO (negotiated duties and grades previously)
e OPM and AFGE (parties have been bargaining (b)(1) topics since 1999).

Ten pilots indicated they had never engaged in negotiations over (b)(1) topics:

e USDA- OGC and AFGE

e DOD- Camp Pendleton and NFFE

e DOD- USMC Maintenance Center Albany and AFGE

e DHS- FEMA and AFGE (the parties have never formally bargained (b)(1) topics
even though (b)(1) is contained in the collective bargaining agreements. They
said that they discuss and resolve (b)(1) issues in their Partnership Council.)

e DHS- ICE and AFGE

e DOL- OSHA and AFGE

e DOL- OLMS and NULI

e NCUA and NTEU

e Treasury- FMS and NTEU

e VA- VBA and AFGE/NFFE.
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Barriers and challenges faced by pilots and how they were addressed

Description of challenges experienced and related outcomes

Four pilots noted that the failure to have the appropriate subject matter expert involved
in the negotiations resulted in the failure to anticipate some barriers and challenges (i.e.
created misinformation/trust issues and lengthened the negotiations):

e DHS- ICE and AFGE

e OPM and AFGE

e USDA- OGC and AFGE

e NCUA and NTEU (participants expressly noted the advantage of having a

subject matter expert involved in the negotiations).

Two pilots noted that having people from the field/ground level makes the process
easier, even for those who are resistant:

e NCUA and NTEU

e VA- VBA and AFGE/NFFE.

One pilot noted that there is still a struggle between the parties with the concept of pre-
decisional involvement. The parties explained that, on occasion, circumstances did not
allow time for them to engage pre-decisionally and at other times the trust issue caused
the parties to rely upon the formal bargaining process. The participants stated that they
are working on it:

e OPM and AFGE.

Challenges in Focusing on (b)(1) topics

A number of pilots encountered challenges in focusing on (b)(1) bargaining. Many pilots
initially did not have a clear understanding of (b)(1) topics. In some cases, they did not
clearly separate their bargaining efforts on (b)(1) issues from their consideration of

matters outside the mandatory scope of bargaining through pre-decisional involvement,
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pursuant to the E.O. At the outset, several of the pilots that believed they were
engaging in (b)(1) bargaining, were in fact, engaging in pre-decisional involvement on
non-negotiable subjects outside the scope of (b)(1), or in procedures and appropriate
arrangements bargaining on such subjects. Some of the initial lack of focus on (b)(1)
topics may have been due to lack of training or familiarity with (b)(1) bargaining, while in
other cases it appeared that parties were combining their (b)(1) bargaining and pre-

decisional involvement efforts at the forum level.
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V. FINDINGS AND RECOMMENDATIONS

Findings

As set forth in Executive Order 13522, the Council must evaluate the results of the pilots
and, based on those results, make recommendations as to appropriate next steps with
respect to agency bargaining over 8 7106(b)(1) subjects. Therefore, it is critical that
sufficient information and evidence be available concerning the three areas --
organizational performance, employee satisfaction, and labor-management relations --
upon which the Council must base its evaluation and recommendations, as specified in
the E.O. Unfortunately, the lack of complete data from all of the pilots makes it difficult
to fully assess and evaluate the results of bargaining over § 7106(b)(1) subjects at this

time.

As discussed more fully in previous sections of this report, the twelve pilots are at
various stages in the implementation of their plans -- while some have completed their
bargaining; others have not. As a result, some pilots have no measurable outcomes to
date. And of those with reported outcomes, there was little data collected or reported
concerning the impact on or the benefit to the government. There is also little outcome
data set forth in terms of dollar amounts or costs. This is attributable, in part, to the fact
that many pilots have yet to complete all of their work. It is also attributable to the fact

that many pilots struggled with developing adequate metrics.

While some metrics reported appeared to be tied to or linked to mission
accomplishments, many of the pilots did not bargain over matters that had a significant
and immediate impact on an agency's mission. Further, the reported metrics were
largely anecdotal, with little objective statistical data. To some extent, this may have
been the result of participants limiting their metrics options to those identified as
potential metrics in the "Metrics Guidance" issued by the Council. It also may be a

result of the participants' lack of experience measuring the outcome of their bargaining
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experiences. The pilots would have benefited from more expansive metrics focusing on

larger mission-related matters.

Among the pilots, there were common factors that appeared to inhibit the success or
operation of the pilots. As an initial matter, it is clear that the pilots' proposals should
have been more vigorously screened when initially submitted. Given more robust
feedback on their plans, a number of pilots could have better focused their efforts and
developed stronger metrics. The pilots would also have benefited with more on-going
oversight and monitoring from the Council. As the pilots faced challenges with the
actual execution of their plans, it would have been helpful to have continuous feedback
and support for their efforts. Feedback from the Council might also have ensured that
all the pilots were provided necessary assistance to engage on their original proposal or
advise the Council of any changes. In addition, it may have ensured that the pilots had

the necessary tools to address their topics and/or metrics.

It is clear that the pilots' bargaining environment and the unfamiliarity of participants with
§ 7106 (b)(1) matters also presented challenges for the pilots. In this regard, as
described above, bargaining over 8 7106(b)(1) matters has historically been extremely
limited throughout the Federal Government -- many labor and management
representatives have little or no experience discussing or bargaining § 7106(b)(1)
subjects. The challenge resulting from the lack of experience with bargaining over

§ 7106(b)(1) was compounded by the participants’ varying knowledge of the legal
principles and standards that apply to 8 7106(b)(1) subjects. Despite the availability of
training -- both in-person and on-line -- devised specifically for the (b)(1) pilots, a
number of the pilots did not take the training and adequately educate themselves on
bargaining over (b)(1) matters. As a result, some of the pilots' bargaining was not

sufficiently focused.

Despite the challenges, many of the pilots had success in working collaboratively on

issues involving 8§ 7106(b)(1) subjects, and that collaboration went beyond bargaining
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(b)(1) subjects. When addressing and bargaining over any workplace challenge,
negotiators typically handle a variety of subjects under the FSLMRS that are necessarily
implicated -- such as other management rights under 8 7106 -- as well as matters
involving the procedures and appropriate arrangements for the implementation of a
management right. Consistent with this reality, the pilot participants generally bargained
more than just § 7106(b)(1) subjects. The expansive nature of the bargaining subjects
resulted in many pilots' data being somewhat less focused on § 7106(b)(1) bargaining

alone.

In addition, the pilots were operating in a more collaborative environment with labor and
management following the direction of the E.O., allowing employees and their
representatives to have pre-decisional involvement in all workplace matters to the fullest
extent practicable without regard to whether the matters are negotiable subjects of
bargaining. Many participants appeared to confuse, or at least combine, their pre-
decisional involvement efforts — and/or procedures and appropriate arrangements
bargaining -- with bargaining over (b)(1) subjects, describing as a pilot outcome
agreements involving non-(b)(1) subjects. The combination of efforts is somewhat
understandable, however, as several agencies and unions used their labor-
management forums as the vehicle for both pre-decisional involvement and (b)(1)

bargaining under the pilots.

Although the information and evidence reported by the pilots is limited in many respects,
the experiences of the pilots demonstrate certain commonalities and support some
definite conclusions. Most significant is that no pilots reported any negative
experiences or "bad outcomes" in establishing and implementing their pilot. The
experience among the pilots was uniform that over the course of the pilots,
communication increased and labor-management relationships improved. This finding
is important, because increased communication, collaboration, and satisfactory labor

relations are key goals of the E.O. Also, the pilots generally reported that based on the
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success they had achieved so far, they were open to bargaining more § 7106(b)(1)

subjects in the future.

The experience of the pilots also provides insight into what factors contribute to the
effectiveness of bargaining over 8 7106(b)(1) subjects. It is noted that not only are
these factors strong indicators of the environment necessary to lead to successful
bargaining over (b)(1) subjects, the factors also indicate the environment generally that
will promote satisfactory labor relations and improve productivity and effectiveness of
the Federal Government.

The first factor was that agency and union leadership committed to engage in
bargaining over 7106(b)(1) subjects. The pilots also generally had a prior history of
good labor-management relations. As noted above, generally, the relationship
developed and strengthened as a result of the pilots. In addition, the pilots had the
support and attention of agency management and union officials as well as the
leadership of both. The expectation that the pilots would be productive and successful
appeared to lead to such outcomes.

Despite obvious challenges with respect to metrics, the requirement to collaboratively
plan, identify metrics or success indicators, and measure the outcomes also appears to
have contributed to the pilots’ effectiveness. Finally, many of the pilots chose less
complex workplace issues to address in their initial bargaining -- few chose large,

difficult issues as part of their proposals.

Of great significance was an experience reported by a number of pilots that when labor
and management were engaged in an open dialogue about work place matters and
were not focused on the legality of the subjects being discussed and whether or not
they fell within the meaning of § 7106(b)(1), they were able to develop better solutions

faster.
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Summary of Findings

e Positive outcomes:

Participants generally reported faster resolution of issues being addressed.
Participants uniformly reported an improvement in the labor-management
relationship.

Positive prior relationships, as well as agency and union leadership
commitment, likely contributed to positive outcomes from the pilots.

The requirement to collaboratively plan, identify metrics, or success
indicators, and measure the outcomes also appears to have contributed to
the pilots' effective bargaining.

No negative outcomes reported.

e A lack of experience, and general unfamiliarity, with (b)(1) bargaining contributed

to a lack of focus on (b)(1) subjects in some pilots.

In some pilots, there was confusion between substantive bargaining on
(b)(1) subjects and pre-decisional involvement on § 7106(a) matters, or with
procedures and appropriate arrangements bargaining.

Some pilots discussed (b)(1) matters in their labor-management forums,
and in such cases often did not distinguish between pre-decisional
discussions on 8§ 7106(a) matters and interest-based negotiations on (b)(1)

subjects.

e The lack of complete data from all of the pilots makes it difficult to fully assess

and evaluate the results of bargaining over 8 7106(b)(1) subjects at this time.

The twelve pilots are at various stages in the implementation of their plans:
while some are in progress, some have completed their bargaining and one
has yet to begin bargaining.

Many pilots struggled with developing adequate metrics.
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— Many of the pilots bargained over matters that lacked immediate impact on
an agency's mission.

— Many of the pilots chose less complex workplace issues to address in their
initial bargaining -- few chose large, difficult issues as part of their
implementation plan.

— Because none of the pilots have bargained to impasse, no data was
collected with respect to impasse resolution on (b)(1) subjects.

e The pilots would have benefited from more rigorous screening of their initial
plans, and from better feedback and oversight from the Council.

Recommendations

1.

2.

The Council concludes that the data obtained from the current (b)(1) pilot projects
do not provide a sufficient basis to evaluate the impact of bargaining over
permissive subjects and make a recommendation as to appropriate next steps with
respect to agency bargaining over the subjects set forth in § 7106(b)(1) at this time.
Thus, the Council recommends extending the duration and scope of the pilot

projects established pursuant to Section 4 of E.O. 13522.

As a result of the Council’s conclusion in this regard, and pursuant to the authority
set forth in E.O. 13522, the Council will continue to evaluate the effectiveness of
negotiation over permissive subjects of bargaining by continuing the (b)(1) pilot

projects for a period of two additional years. In order to do so:

a) The Council will invite the twelve current pilot project participants to continue,
both with regard to the current scope of their pilot projects as appropriate and to

the extent they have additional opportunities to bargain (b)(1) subjects;

b) The Council will also solicit new pilots from additional agencies and
departments, with the goal of expanding the number of agencies and
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d)

f)

9)

departments participating and increasing the number of government employees

and American citizens affected by the subjects bargained by the pilots;

The Council will encourage pilots to select issues that are based upon their
agencies’ strategic or operational plans, in order for the negotiations undertaken
by the pilot projects to have a greater potential to have a meaningful impact on

mission accomplishment;

The Council will take steps to ensure that all pilot projects meet the revised
criteria to be developed by the Council for pilot participation and will exercise
sufficient oversight over the pilot projects to ensure they have adequate support

and are able to develop objective data for assessment;

— In patrticular, the Council will strive to ensure that the pilots adopt
performance measures and are able to produce measurable outcomes
related to agency mission, including cost-benefit data. To meet this goal,
the Council will also refer pilots to the Performance Improvement Council
and/or their agencies’ Performance Improvement Officers (or equivalent)

to assist in maximizing their ability to produce useful data.

While pilots are able to bargain one, some, or all of the (b)(1) subjects, the
Council will endeavor to ensure a sufficient representation of pilots bargaining

the full scope of (b)(1) subjects;

The Council will take steps to ensure that all pilot projects meet its requirement

that participants take (b)(1) training and metrics training;

For those pilot projects which conclude bargaining prior to the end of the two
year period, the Council will continue to collect data and evaluate outcomes over

a longer timeframe.

. The Council urges all agencies and their labor organizations to establish labor-

management forums at appropriate levels and to have pre-decisional discussions of
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(b)(1) subjects in accordance with Section 3(a)(ii) of E.O. 13522. Agencies are
reminded that they may elect to bargain over (b)(1) subjects pursuant to Section
5(b) of the E.O. Agencies and their unions are encouraged to participate in pilot
projects pursuant to Section 4 of the E.O. and 2(b) of the Council’s

recommendations.
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APPENDIX A
5U.S.C. 87106

§ 7106. Management rights

(a) Subject to subsection (b) of this section, nothing in this chapter shall affect the

authority of any management official of any agency—

(1) to determine the mission, budget, organization, number of employees, and

internal security practices of the agency; and
(2) in accordance with applicable laws—

(A) to hire, assign, direct, layoff, and retain employees in the agency, or to
suspend, remove, reduce in grade or pay, or take other disciplinary action

against such employees;

(B) to assign work, to make determinations with respect to contracting out, and to

determine the personnel by which agency operations shall be conducted,;

(C) with respect to filling positions, to make selections for appointments from—
(i) among properly ranked and certified candidates for promotion; or
(ii) any other appropriate source; and

(D) to take whatever actions may be necessary to carry out the agency mission

during emergencies.
(b) Nothing in this section shall preclude any agency and any labor organization from
negotiating—

(1) at the election of the agency, on the numbers, types, and grades of employees or
positions assigned to any organizational subdivision, work project, or tour of duty, or

on the technology, methods, and means of performing work;
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(2) procedures which management officials of the agency will observe in exercising
any authority under this section; or

(3) appropriate arrangements for employees adversely affected by the exercise of

any authority under this section by such management officials.

National Council on Federal Labor-Management Relations

45



2012 Report to the President on Negotiation over Permissive Subjects of Bargaining: Pilot Projects

APPENDIX B
EXECUTIVE ORDERS

President Clinton
“Labor-Management Partnerships”
Executive Order No. 12,871, 58 Fed. Reg. 192 (Oct. 1, 1993).

The involvement of Federal Government employees and their union representatives is
essential to achieving the National Performance Review's Government reform
objectives. Only by changing the nature of Federal labor-management relations so that
managers, employees, and employees' elected union representatives serve as partners
will it be possible to design and implement comprehensive changes necessary to reform
Government. Labor-management partnerships will champion change in Federal
Government agencies to transform them into organizations capable of delivering the

highest quality services to the American people.

By the authority vested in me as President by the Constitution and the laws of the
United States, including section 301 of title 3, United States Code, and in order to
establish a new form of labor-management relations throughout the Executive Branch to
promote the principles and recommendations adopted as a result of the National

Performance Review, it is hereby ordered:

Section 1. The National Partnership Council
(a) Establishment and Membership. There is established the National
Partnership Council ("Council”). The Council shall comprise the following
members appointed by the President:
() Director of the Office of Personnel Management ("OPM");
(2) Deputy Secretary of Labor;
(3) Deputy Director for Management, Office of Management and Budget;
(4) Chair, Federal Labor relations Authority;

(5) Federal Mediation and Conciliation Director;
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(6) President, American Federation of Government Employees, AFL- CIO;

(7) President, National Federation of Federal Employees;

(8) President, National Treasury Employees Union;

(9) Secretary-Treasurer of the Public Employees Department, AFL- CIO;
and

(10)A deputy Secretary or other officer with department- or agency-wide
authority from two executive departments or agencies (hereafter
collectively "agency"), not otherwise represented on the Council.

Members shall have 2-year terms on the Council, which may be extended by the

President.

(b) Responsibilities and Functions. The Council shall advise the President on
matters involving labor-management relations in the executive branch. Its
activities shall include:

(1) supporting the creation of labor-management partnerships and promoting
partnership efforts in the executive branch, to the extent permitted by law;

(2) proposing to the President by January 1994 statutory changes necessary
to achieve the objectives of this order, including legislation consistent with
the National Performance Review's recommendations for the creation of
a flexible and responsive hiring system and the reform of the General
Schedule classification system,;

(3) collecting and disseminating information about, and providing guidance
on, partnership efforts in the executive branch, including results achieved,
to the extent permitted by law;

(4) utilizing the expertise of individuals both within and outside the Federal
Government to foster partnership arrangements; and

(5) working with the President's Management Council toward reform
consistent with the National Performance Review's recommendations
throughout the executive branch.

(c) Administration.
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(1) The President shall designate a member of the Council who is a full-time
Federal employee to serve as the Chairperson. The responsibilities of the
Chairperson shall include scheduling meetings of the Council.

(2) The Council shall seek input from nonmember Federal agencies,
particularly smaller agencies. It also may, from time to time, invite experts
from the private and public sectors to submit information. The Council
shall also seek input from companies, nonprofit organizations, State and
local governments, Federal Government employees, and customers of
Federal Government services, as needed.

(3) To the extent permitted by law and subject to the availability of
appropriations, OPM shall provide such facilities, support, and
administrative services to the Council as the Director of OPM deems
appropriate.

(4) Members of the Council shall serve without compensation for their work
on the Council, but shall be allowed travel expenses, including per diem
in lieu of subsistence, as authorized by law, for persons serving
intermittently in Government service.

(5) All agencies shall, to the extent permitted by law, provide to the Council
such assistance, information, and advice as the Council may request.

(d) General.

(2) I have determined that the Council shall be established in compliance
with the Federal advisory Committee Act, as amended (5 U.S.C. App. 2).

(2) Notwithstanding any other executive order, the functions of the President
under the Federal Advisory Committee Act, as amended, except that of
reporting to the Congress, that are applicable to the Council, shall be
performed by the Director of OPM, in accordance with guidelines and
procedures issued by the Administrator of General Services.

(3) The Council shall exist for a period of 2 years from the date of this order,

unless extended.
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(4) Members of the Council who are not otherwise officers or employees of
the Federal Government shall serve in a representative capacity and

shall not be considered special Government employees for any purpose.

Sec. 2. Implementation of Labor-Management Partnerships Throughout the Executive
Branch. The head of each agency subject to the provisions of chapter 71 of title 5,
United States Code shall:

(a) create labor-management partnerships by forming labor- management
committees or councils at appropriate levels, or adapting existing councils or
committees if such groups exist, to help reform Government;

(b) involve employees and their union representatives as full partners with
management representatives to identify problems and craft solutions to better
serve the agency's customers and mission;

(c) provide systemic training of appropriate agency employees (including line
managers, first line supervisors, and union representatives who are Federal
employees) in consensual methods of dispute resolution, such as alternative
dispute resolution techniques and interest-based bargaining approaches;

(d) negotiate over the subjects set forth in 5 U.S.C. 7106(b) (1), and instruct
subordinate officials to do the same; and

(e) evaluate progress and improvements in organizational performance resulting

from the labor-management partnerships.

Sec. 3. No Administrative or Judicial Review. This order is intended only to improve the
internal management of the executive branch and is not intended to, and does not,
create any right to administrative or judicial review, or any other right, substantive or
procedural, enforceable by a party against the United States, its agencies or

instrumentalities, its officers or employees, or any other person.
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President Bush
“Revocation of Executive Order and Presidential Memorandum Concerning
Labor-Management Partnerships”
Executive Order No. 13, 203, 66 Fed. Reg. 36 (Feb. 17, 2001).

By the authority vested in me as President by the Constitution and the laws of the

United States of America, it is hereby ordered that:

Section 1. Executive Order 12871 of October 1, 1993, as amended by Executive
Orders 12983 and 13156, which established the National Partnership Council and
requires Federal agencies to form labor-management partnerships for management
purposes, is revoked. Among other things, therefore, the National Partnership Council is

immediately dissolved.

Sec. 2. The Presidential Memorandum of October 28, 1999, entitled “Reaffirmation of
Executive Order 12871—Labor-Management Partnerships” (the “Memorandum”),
which reaffirms and expands upon the requirements of Executive Order 12871 of
October 1, 1993, is also revoked.

Sec. 3. The Director of the Office of Personnel Management and heads of executive
agencies shall promptly move to rescind any orders, rules, regulations, guidelines, or
policies implementing or enforcing Executive Order 12871 of October 1, 1993, or the

Memorandum, to the extent consistent with law.

Sec. 4. Nothing in this order shall abrogate any collective bargaining agreements in

effect on the date of this order.
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President Obama
“Creating Labor-Management Forums to Improve Delivery of
Government Services”
Executive Order No. 13,522, 74 Fed. Reg. 238 (Dec. 9, 2009).

By the authority vested in me as President by the Constitution and the laws of the
United States of America, and in order to establish a cooperative and productive form of
labor-management relations throughout the executive branch, it is hereby ordered as
follows:

Section 1. Policy. Federal employees and their union representatives are an essential
source of front-line ideas and information about the realities of delivering Government
services to the American people. A nonadversarial forum for managers, employees, and
employees’ union representatives to discuss Government operations will promote
satisfactory labor relations and improve the productivity and effectiveness of the Federal
Government. Labor-management forums, as complements to the existing collective
bargaining process, will allow managers and employees to collaborate in continuing to
deliver the highest quality services to the American people. Management should
discuss workplace challenges and problems with labor and endeavor to develop
solutions jointly, rather than advise union representatives of predetermined solutions to
problems and then engage in bargaining over the impact and implementation of the
predetermined solutions.

The purpose of this order is to establish a cooperative and productive form of labor-
management relations throughout the executive branch.

Sec. 2. The National Council on Federal Labor-Management Relations. There is
established the National Council on Federal Labor-Management Relations (Council).

(&) Membership. The Council shall be composed of the following members appointed
or designated by the President:
() the Director of the Office of Personnel Management (OPM) and Deputy Director
for Management of the Office of Management and Budget (OMB), who shall serve
as Co-Chairs of the Council;
(i) the Chair of the Federal Labor Relations Authority;
(iif) a Deputy Secretary or other officer with department- or agency-wide authority
from each of five executive departments or agencies not otherwise represented on
the Council, who shall serve for terms of 2 years;
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(iv) the President of the American Federation of Government Employees, AFL-
CIO;

(v) the President of the National Federation of Federal Employees;

(vi) the President of the National Treasury Employees Union;

(vii) the President of the International Federation of Professional and Technical
Engineers, AFL-CIO;

(viii) the heads of three other labor unions that represent Federal employees and
are not otherwise represented on the Council, who shall serve for terms of 2 years;
(i) the President of the Senior Executives Association; and

(x) the President of the Federal Managers Association.

(b) Responsibilities and Functions. The Council shall advise the President on matters
involving labor-management relations in the executive branch. Its activities shall include,
to the extent permitted by law:
() supporting the creation of department- or agency-level labor-management
forums and promoting partnership efforts between labor and management in the
executive branch;
(if) developing suggested measurements and metrics for the evaluation of the
effectiveness of the Council and department or agency labor-management forums
in order to promote consistent, appropriate, and administratively efficient
measurement and evaluation processes across departments and agencies;
(iii) collecting and disseminating information about, and providing guidance on,
labor-management relations improvement efforts in the executive branch, including
results achieved,
(iv) utilizing the expertise of individuals both within and outside the Federal
Government to foster successful labor-management relations, including through
training of department and agency personnel in methods of dispute resolution and
cooperative methods of labor-management relations;
(v) developing recommendations for innovative ways to improve delivery of
services and products to the public while cutting costs and advancing employee
interests;
(vi) serving as a venue for addressing systemic failures of department-or agency-
level forums established pursuant to section 3 of this order; and
(vii) providing recommendations to the President for the implementation of several
pilot programs within the executive branch, described in section 4 of this order, for
bargaining over subjects set forth in 5 U.S.C. 7106(b)(1).
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(c) Administration.
(i) The Co-Chairs shall convene and preside at meetings of the Council, determine
its agenda, and direct its work.
(i) The Council shall seek input from nonmember executive departments and
agencies, particularly smaller agencies. It also may, from time to time, invite persons
from the private and public sectors to submit information. The Council shall also
seek input from Federal manager and professional associations, companies,
nonprofit organizations, State and local governments, Federal employees, and
customers of Federal services, as needed.
(i) To the extent permitted by law and subject to the availability of appropriations,
OPM shall provide such facilities, support, and administrative services to the Council
as the Director of OPM deems appropriate.
(iv) Members of the Council shall serve without compensation for their work on the
Council, but may be allowed travel expenses, including per diem in lieu of
subsistence, as authorized by law for persons serving intermittently in Government
service (5 U.S.C. 5701- 5707), consistent with the availability of funds.
(v) The heads of executive departments and agencies shall, to the extent permitted
by law, provide to the Council such assistance, information, and advice as the
Council may require for purposes of carrying out its functions.
(vi) Insofar as the Federal Advisory Committee Act, as amended (5 U.S.C. App.),
may apply to the Council, any functions of the President under that Act, except that
of reporting to the Congress, shall be performed by the Director of OPM in
accordance with the guidelines that have been issued by the Administrator of
General Services.

(d) Termination. The Council shall terminate 2 years after the date of this order unless
extended by the President.

Sec. 3. Implementation of Labor-Management Forums Throughout the Executive
Branch.

(a) The head of each executive department or agency that is subject to the provisions of
the Federal Service Labor-Management Relations Act (5 U.S.C. 7101 et seq.), or any
other authority permitting employees of such department or agency to select an
exclusive representative shall, to the extent permitted by law:
(i) establish department- or agency-level labor-management forums by creating
labor-management committees or councils at the levels of recognition and other
appropriate levels agreed to by labor and management, or adapting existing councils
or committees if such groups exist, to help identify problems and propose solutions
to better serve the public and agency missions;
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(ii) allow employees and their union representatives to have pre-decisional
involvement in all workplace matters to the fullest extent practicable, without regard
to whether those matters are negotiable subjects of bargaining under 5 U.S.C. 7106;
provide adequate information on such matters expeditiously to union representatives
where not prohibited by law; and make a good-faith attempt to resolve issues
concerning proposed changes in conditions of employment, including those involving
the subjects set forth in 5 U.S.C. 7106(b)(1), through discussions in its labor-
management forums; and

(iif) evaluate and document, in consultation with union representatives and
consistent with the purposes of this order and any further guidance provided by the
Council, changes in employee satisfaction, manager satisfaction, and organizational
performance resulting from the labor-management forums.

(b) Each head of an executive department or agency in which there exists one or more
exclusive representatives shall, in consultation with union representatives, prepare and
submit for approval, within 90 days of the date of this order, a written implementation
plan to the Council. The plan shall:
() describe how the department or agency will conduct a baseline assessment of the
current state of labor relations within the department or agency;
(i) report the extent to which the department or agency has established labor-
management forums, as set forth in subsection (a)(i) of this section, or may
participate in the pilot projects described in section 4 of this order;
(iif) address how the department or agency will work with the exclusive
representatives of its employees through its labor-management forums to develop
department-, agency-, or bargaining unit-specific metrics to monitor improvements in
areas such as labor-management satisfaction, productivity gains, cost savings, and
other areas as identified by the relevant labor-management forum’s participants; and
(iv) explain the department’s or agency’s plan for devoting sufficient resources to the
implementation of the plan.

(c) The Council shall review each executive department or agency implementation plan
within 30 days of receipt and provide a recommendation to the Co-Chairs as to whether
to certify that the plan satisfies all requirements of this order. Plans that are determined
by the Co-Chairs to be insufficient will be returned to the department or agency with
guidance for improvement and resubmission within 30 days. Each department or
agency covered by subsection (b) of this section must have a certified implementation
plan in place no later than 150 days after the date of this order, unless the Co-Chairs of
the Council authorize an extension of the deadline.
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Sec. 4. Negotiation over Permissive Subjects of Bargaining.

(a) In order to evaluate the impact of bargaining over permissive subjects, several pilot
projects of specified duration shall be established in which some executive departments
or agencies elect to bargain over some or all of the subjects set forth in 5 U.S.C.
7106(b)(1) and waive any objection to participating in impasse procedures set forth in 5
U.S.C. 7119 that is based on the subjects being permissive. The Council shall develop
recommendations for establishing the pilot projects, including (i) recommendations for
evaluating such pilot projects on the basis, among other things, of their impacts on
organizational performance, employee satisfaction, and labor relations of the affected
departments or agencies; (ii) recommended methods for evaluating the effectiveness of
dispute resolution procedures adopted and followed in the course of the pilot projects;
and (iii) a recommended timeline for expeditious implementation of the pilot programs.

(b) The Council shall present its recommendations to the President within 150 days
after the date of this order.

(c) No later than 18 months after implementation of the pilot projects, the Council shall
submit a report to the President evaluating the results of the pilots and recommending
appropriate next steps with respect to agency bargaining over the subjects set forth in 5
U.S.C. 7106(b)(2).

Sec. 5. General Provisions.

(a) Nothing in this order shall abrogate any collective bargaining agreements in effect on
the date of this order.

(b) Nothing in this order shall be construed to limit, preclude, or prohibit any head of an
executive department or agency from electing to negotiate over any or all of the
subjects set forth in 5 U.S.C. 7106(b)(1) in any negotiation.

(c) Nothing in this order shall be construed to impair or otherwise affect:
(i) authority granted by law to an executive department, agency, or the head thereof;
or
(ii) functions of the Director of OMB relating to budgetary, administrative, or
legislative proposals.

(d) This order shall be implemented consistent with applicable law and subject to the
availability of appropriations.

(e) This order is intended only to improve the internal management of the executive
branch and is not intended to, and does not, create any right to administrative or judicial
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review, or any other right or benefit, substantive or procedural, enforceable at law or in
equity by any party against the United States, its departments, agencies, or entities, its
officers, employees, or agents, or any other person.
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APPENDIX C
GLOSSARY OF ACRONYMS

Name Acronym
Alternative Dispute Resolution ADR
American Federation of Government Employees AFGE
g:r;zrri](i:;;iztnageration of Labor - Congress of Industrial AFL-CIO
Department of Homeland Security DHS
Department of Commerce Commerce
Department of Defense DOD
Department of Labor DOL
Enterprise Human Resources Integration Statistical Data Mart EHRI-SDM
Executive Order E.O.
Federal Education Association FEA
Federal Emergency Management Agency FEMA
Federal Labor Relations Authority FLRA or Authority
Federal Managers Association FMA
Financial Management Services FMS
Federal Service Labor-Management Relations Statute gz&m:s or
General Accounting Office GAO
International Brotherhood of Teamsters IBT
Immigration and Customs Enforcement ICE
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International Federation of Professional and Technical Engineers | IFPTE
Memorandum of Agreement MOA
Memorandum of Understanding MOU
National Association of Government Employees NAGE
National Credit Union Administration NCUA
National Federation of Federal Employees NFFE
National Nurses United NNU
National Oceanic Atmospheric Administration NOAA
National Partnership Council NPC
National Performance Review NPR
National Treasury Employees Union NTEU
National Union of Labor Investigators NULI
National Weather Service NWS
National Weather Service Employees Organization NWSEO
Office of General Counsel OGC
Office of Labor-Management Standards OLMS
Office of Management and Budget OMB
Office of Personnel Management OPM
Occupational Safety and Health Administration OSHA
Pre-decisional Involvement PDI
Senior Executives Association SEA
Service Employees International Union SEIU
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Social Security Administration SSA
Department of Treasury Treasury
United States Code U.S.C.
U.S. Department of Agriculture USDA
United States Marine Corps USMC
Department of Veterans Affairs VA
Veterans Benefits Administration VBA
Voice Over Internet Protocol VolP
Virtual Private Network VPN
Voluntary Early Retirement Authority VERA
Voluntary Separation Incentive Pay VSIP
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APPENDIX D

GUIDANCE FOR LABOR-MANAGEMENT
5U.S.C. §7106 (b)(1) PiLoT METRICS

Scope of Guidance for 5 U.S.C. § 7106(b)(1) “(b)(1) pilots”

The guidance in this document was drafted on behalf of the National Council on Federal
Labor-Management Relations (Council). Each (b)(1) pilot should use the following

guidance to inform its metrics development and reporting process.

Executive Order 13522 requires the establishment of pilot projects of specified duration
in order to evaluate the impact of bargaining over permissive subjects set forth in 5
U.S.C. § 7106(b)(1). The Council is directed under the Executive Order to develop
recommendations for evaluating pilot projects on the basis, among other things, of their
impacts on: (1) organizational performance; (2) employee satisfaction; and (3) labor
relations of the affected departments or agencies. The Executive Order further requires
the Council to develop recommended methods for evaluating the effectiveness of

dispute resolution procedures adopted and followed in the course of the pilot projects.

This guidance applies only to (b)(1) pilot participants and, where agencies provide
additional organizational data such as budget, performance, and organizational data,

the information may be useful for (b)(1) evaluation metrics.
Permissive Bargaining:

The following sets forth the metrics that should be collected by each pilot to properly
evaluate the impact of their bargaining over permissive matters. With the exception of
Employee Satisfaction -- which measures data from the employee population to whom
any collective bargaining agreement negotiated over 8 7106(b)(1) matters applies -- the
measurements set forth below are to be gathered from among the pilot participants.
While pilots are not required to conduct a baseline assessment in each case, baseline

data should be included in describing outcomes in each of the metric areas. For
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example, in describing the outcome of bargaining over the use of new technology, such
as laptops, it is critical to include data and information setting forth the prior technology
and any costs, limitations, issues that were addressed by adopting the new technology.
In addition, when describing labor-management relations, it is critical to include
information setting forth the nature of the bargaining relationship prior to implementing
the pilot, including the general length of negotiations, success or not in resolving issues,
and general perceptions regarding the relationship and its effectiveness. Note that for
pilots engaging in on-going negotiations over permissive subjects, each topic, issue or
subject of their negotiations should be recorded separately.

Schedule for Tracking and Reporting:

e December 31, 2010 — All pilots will have identified issues, goals and metrics
internally for reporting on a baseline

e March 31, 2011 — Pilots will report to the Council on what their forums have
chosen to measure as a baseline

e September 30' 2011 — Pilots have six-month report due to Council on their
performance against their identified metrics

e March 31, 2012 — Pilots have full year report due to Council on their forums’
performance against their identified metrics

A. Background data:
Composition of Pilot Members:
Scope of § 7106(b)(1) matters agreed to be bargained:
Specify the topic or issue that was the subject of the bargaining:
Length of negotiations, starting from date of notification to agreement:
Number of hours spent on negotiations:
Describe the desired outcome of the bargaining/agreement:
Describe the nature and impact of the ultimate agreement:

Describe generally the costs and benefits of the terms of the agreement:
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B. Organizational Performance:

The information gathered should include both raw data as well as anecdotal evidence
where the particular pilot participants agree that it is instructive. Examples of the
categories set forth below can be found the section of this guidance regarding Mission
and Service Delivery metrics.

Pilots should select measures from at least four of the following nine categories:

10.General Outcomes

11.Process / Cycle time

12.Error Rate / Quality

13.Public Responsiveness / Problem resolution / Customer Satisfaction
14.Internal Resource Management

15.Cost Savings / ROI

16.Revenue Collected

17. Agility

18.Other

C. Employee Satisfaction:

The following information regarding job satisfaction -- which is derived from the OPM
employee satisfaction survey -- should be surveyed among pilot participants and, where
appropriate, the employees and managers that are affected or impacted by the terms
and conditions of any matters negotiated by the pilot -- i.e., for a work location where
the number of employees assigned to a shift were negotiated; to a work unit where the
types of new computers and phones were negotiated. Where the impact of the
agreement is on a large number of employees, the survey will be conducted of a smaller

random population within that group.
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In addition to including the general questions OPM has determined indicate the level of
employee satisfaction,® employees should be asked questions specifically designed to
measure the impact of the change that resulting from the implementation of the “(b)(1)
agreement.” These questions must include information about how the change impacted
employees’ ability to do their work; whether and how the “(b)(1) agreement” increased
the employees’ job satisfaction. Accordingly, there must be specific survey questions

focused on any change brought about by any “(b)(1) agreement.”

D. Labor-Management Relations:
The following information is intended to demonstrate whether or not bargaining over §
7106(b)(1) matters improved labor-management relations. Consistent with the
information gathered generally with respect to forums, the pilots should gather
information in the following areas:
e Training received and nature of training
e Any change in the ability to resolve issues, including the number of issues
addressed and resolved
e Any change in the general length of negotiations to reach agreement
e Subjective survey of pilot participants that focuses on their perceptions of the
labor-management environment. The survey should measure issues such as
whether labor and management feel they have: engaged in collaborative
strategic planning on issues critical to agency success; or have developed a
desired future state or vision for the agency. (Suggested questions TBD.) Itis

recommended that with respect to the subjective survey, a baseline assessment

° These questions include:

e The workforce has the job-relevant knowledge and skills necessary to accomplish organizational
goals.

e My agency is successful at accomplishing its mission.

e Managers promote communication among different work units (for example, about projects, goals,
needed resources).

e How satisfied are you with the information you receive from management on what's going on in your
organization?
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be conducted among the pilot participants to more accurately assess any
changes in perceptions as a result of the pilots.

Dispute Resolution:
With respect to evaluating the effectiveness of dispute resolution procedures adopted
and followed in the course of the pilot projects, the Council recommends that pilots
provide the following data:

¢ Number and types of disputes

o Nature of dispute resolution procedures used -- i.e. mediation, arbitration

e Number and types of disputes resolved, and description of outcomes

e Number and types of disputes that were not resolved, and basis for failure to

reach resolution.
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Appendix A
Template for Measuring and Reporting (b)(1) Pilots

Date of Report

Agency

Bureau/Division Name

(if applicable)

Address

City

State

Zip Code

Union

Name(s) of lead agency representative
(and contact info)

Name(s) of lead union representative

(and contact info)

Scope of 7106(b)(1) matters agreed to
be bargained

Comments
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A. Issue ldentification, Negotiations, Agreement

In the box below, specify the topic or issue that was the subject of bargaining.

Length of negotiations, from date of notification to agreement:

Number of hours spent on negotiations:

In the box below, describe the desired outcome of the bargaining/agreement:

In the box below, describe the nature and impact of the ultimate agreement:

In the box below, describe generally the costs and benefits of the terms of the agreement:

B. Mission and Service Delivery Metrics, Related to Issue(s) Identified Above

Category Selected (four required) Metrics (at least one per category)

1. o
2. o
3. o
4. o
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C. Employee Satisfaction Metrics, Related to Issue(s) Identified Above

OPM survey gquestions re: employee satisfaction:

The workforce has the job-relevant knowledge and skills necessary to accomplish
organizational goals.

My agency is successful at accomplishing its mission.

Managers promote communication among different work units (for example, about

projects, goals, needed resources).

How satisfied are you with the information you receive from management on what's

going on in your organization?

Specific questions to measure impact of change resulting from implementation
of the (b)(1) agreement -- these questions should be modified depending on the
nature of the subject of the (b)(1) agreement and any resulting change. In
addition,

Did the change affect you and your ability to do your work, and if so, describe with

specificity how.

Is your work unit impacted in any way by the change resulting from the (b)(1)

agreement? If itis, then please describe how.
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D. Labor-Management Relations Metrics, Related to Issue(s) Identified Above

D1. Improvements in Labor-Management Relations

In the box below, please describe the training received by pilot participants and nature of

the training:

In the box below, please describe any change in the ability to resolve issues, including

the number of issues addressed and resolved:

In the box below, describe any change in the general length of negotiations required to

reach agreement:

Please attach results of survey of pilot participants that focuses on their perceptions of
the labor-management environment. Note: Baseline survey should be conducted to

more accurately assess any changes in perceptions.

D2. Dispute Resolution
Topics

1. Number and types of disputes e

2. Nature of dispute resolution o
procedures used, e.g.,
mediation, arbitration

3. Number and types of disputes e
resolved and description of
outcomes

4. Number and types of disputes e
not resolved and basis for

failure to reach resolution
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APPENDIX E
(b)(2) PiLOoT PROJECTS’ METRICS REPORTS
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Office of General Counsel (OGC)
and
American Federation of Government Employees (AFGE)

(b)(1) Pilot Project Report



Appendix A

Template for Measuring and Reporting (b) (1) Pilots

Date of Report

March 31,2012

Agency United States Department of Agriculture
Bureau/Division Name Office of the General Counsel
Address Room 107W, Whitten Building
1400 Independence Ave, SW.
Washington, D.C. 20250-1400
Union AFGE (Local 1106)

Name(s) of lead Agency representative (and
contact info)

Ralph Linden

Associate General Counsel

International Affairs, Commodity Programs and
Food Assistance Programs

USDA, Office of the General Counsel

1400 Independence Avenue, S.W.

Room 2018 - South Building

Washington, D.C. 20250-1403

Phone: (202) 720-6883

Name(s) of lead Union representative (and
contact info)

Jocelyn Somers

Robert Duncan Plaza, Room 457
333 SW First Ave.

Portland, OR 97204-3440
Phone: (503) 808-5970

Scope of 7106(b)(1) matters agreed to be
bargained

Technology, methods and means of performing
work, establishment of centralized OGC-wide case
tracking system and electronic document
database, move toward an electronic office

Comments

From March 30, 2011, the pilot program focused
on providing input to computer programmers who
were configuring SharePoint to function as the
OGC electronic database. This process was
delayed for several weeks due to the migration of
all of USDA to a cloud environment for emails. As
a result, OGC was forced to delay deployment of
the software to be used in the pilot and that
deployment occurred in September of 2011. Pilot
office participants —who comprise approximately
15 percent of the total staff of OGC — began
evaluation of this software at that time and
participant feedback was provided to the pilot
team committee beginning in mid-October, 2011.
Such feedback is currently being used by the IT
staff to develop a new and improved OGC
electronic database.




A. Issue Identification, Negotiations, Agreement

In the box below, specify the topic or issue that was the subject of bargaining.

Technology, methods and means of performing work , establishment of centralized OGC-wide case
tracking system and electronic document database, move toward an electronic office

Length of negotiations, from date of notification to agreement: Initial session took place on March 17,
2011

Number of hours spent on negotiations: 100 hours (as of March 31, 2012)

In the box below, describe the desired outcome of the bargaining/agreement:

= The desired outcome is increased collaboration between the Agency and the Union with an
emphasis on pre-decisional involvement.

= |ncreased organizational performance by implementing an electronic office that will allow the
Agency to more efficiently track work and manage files electronically. An electronic office will
also promote collaboration between Agency offices, increase workplace flexibility, assist in
sharing and retaining institutional knowledge and assist in providing consistent legal advice
across all of OGC.

= Increased employee satisfaction by affording the employees an opportunity to shape the
features of an electronic office. Additionally, an electronic office will increase workplace
flexibility, which may also contribute to an increase in employee satisfaction.

In the box below, describe the nature and impact of the ultimate agreement:

An agreement that incorporates the input of the Agency and the Union, so that all parties have a vested
interest in the success of this project. Such an agreement would have a positive impact on the Agency,
in that an electronic office would allow the Agency to more efficiently track work and manage files
electronically. An electronic office would also promote collaboration between geographically dispersed
Agency offices and increase workplace flexibility.

In the box below, describe generally the costs and benefits of the terms of the agreement:

The initial and primary medium to move OGC to an electronic office is SharePoint and the other
associated Microsoft Office applications (Word, Power Point, Access, Excel, etc.). In order for the
benefits of an electronic office to be achieved, everyone must use the system and this could be a
difficult proposition. People have become accustomed to doing their jobs a certain way and an
electronic office would require that they change their methods, which can be a difficult endeavor. As
with any new system, SharePoint may initially have some issues that need to be resolved and everyone
needs to be committed to seeing SharePoint succeed. Thus, the primary cost of this agreement is a
short term decrease in employee satisfaction and possibly a decrease in organizational performance
while SharePoint is initially implemented.

The benefits of this agreement would be the ability to efficiently track work and manage files
electronically in a single system. Also, Agency offices across the nation would be able to readily share
information, which would increase organizational performance and promote collaboration. Moreover,
the ability to manage files electronically would increase workplace flexibility. Under this agreement,
SharePoint would be implemented with very little customization and thus would result in a significant
monetary savings over the prior SharePoint implementation proposal.

B. Mission and Service Delivery Metrics, Related to Issue(s) Identified Above

Category Selected (four required) Metrics (at least one per category)
1. Internal Resource Management = Survey of all OGC personnel to assess




whether implementation of the electronic
office initiative has improved internal
Agency resource management and will
facilitate achieving the objective of an
electronic office
2. Cost Savings/ROI = Compare the cost of implementing an out-
of-the box software package versus a
highly customized version of SharePoint
which was attempted before
=  Amount of cost savings to the Agency
3. Agility = Survey of all OGC personnel to assess
whether implementation of the electronic
office initiative has increased the level of
workplace flexibility, shared knowledge,
document portability, etc.
=  Survey of all OGC personnel to assess
whether the electronic office
enhancements sufficiently provide timely
case and project activity information
4. Other = Survey of all OGC personnel to assess
whether the electronic office initiative
achieved its stated goals (efficiently track
work, manage case files electronically,
increase collaboration, increase workplace
flexibility)
= Level of increased office morale and
general acceptance of an electronic office
environment.

C. Employee Satisfaction Metrics, Related to Issue(s) Identified Above

OPM survey questions regarding employee satisfaction:

The workforce has the job-relevant knowledge and skills necessary to accomplish organizational goals.
My Agency is successful at accomplishing its mission.

Managers promote communication among different work units (for example, about projects, goals,
needed resources).

How satisfied are you with the information you receive from management on what’s going on in your
organization?

Specific questions to measure impact of change resulting from implementation of the (b)(1)
agreement — these questions should be modified depending on nature of the subject of the (b)(1)
agreement and any resulting change. In addition:



Did the change affect you and your ability to do your work, and if so, describe with specificity how.

Is your work unit impacted in any way by the change resulting from the (b)(1) agreement? If it is, then
please describe how.

D. Labor-Management Relations Metrics, Related to Issue(s) Identified Above

1. Improvements in Labor-Management Relations

In the box below, please describe the training received by pilot participants and nature of the training:

Two members of the negotiating team (one from the Agency and one from the Union) received
training with respect to pre-decisional involvement. Additionally, two members of the negotiating
team (one from the Agency an